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SEC Answers Questions Regarding
Regulation FD (Fair Disclosure)

On October 19, 2000, the SEC published answers to several questions relating to Regulation FD in a
supplement to its Manual of Publicly Available Telephone Interpretations. This Client Advisory discusses
a few of the select issues addressed by the supplement. You can view the full supplement by visiting the
SEC’s Web site: http:/ /www.sec.gov/offices/corpfin/phonits4.htm. Please bear in mind that the SEC
states that its telephone interpretations represent responses given by members of the SEC staff and do
not necessarily represent the views of the Commission. As the SEC staff receives additional questions
concerning Regulation FD, it may add to or revise the interpretations.

Confirmation of Forecasts

The SEC indicated that Regulation FD allows selective (i.e., only to analysts or other securities industry
professionals) confirmation by an issuer of its own forecasts only if the confirmation does not convey
any new material information. The materiality of a confirmation depends on the amount of time that
has passed since the forecast was first made, as well as any intervening events that may have taken place
during that time. For example, a confirmation of expected quarterly earnings made near the end of the
quarter might convey information as to how the issuer actually performed, whereas a confirmation made
a few days following the forecast and eatly in the relevant quarter may not contain any new information.

Notice of Conference Calls

Under Regulation FD, material nonpublic information may be disclosed through conference calls open
to the general public (e.g, by Webcasting). The SEC requires that companies give adequate advance public
notice of any such conference calls. The SEC clarified that adequate advance notice is notice that includes
the time, date and call-in information for the call and that is provided “a reasonable period of time
ahead of the conference call.” For announcements made on a regular basis, such as quarterly earnings
announcements, several days’ advance notice is reasonable. The SEC recognized, however, that a shorter
notice period may be acceptable when unexpected events occur. The SEC also encouraged companies
to inform the public of when, and for how long, transcripts or re-plays of conference calls will be
available.



Public Filings other than Form 8-K

Form 8-K is not the exclusive form for disclosing material information in an SEC filing under Regulation
FD. Companies may also satisfy the requirements of Regulation FD by including information in any
public filing on EDGAR, such as a quarterly report on Form 10-Q or a proxy statement. However, for
the disclosure to be sufficient, the information must be highlighted for readers in the filing.

Waiting Period Following Disclosure

As soon as a filing containing material nonpublic information has been made, an issuer may disclose the
same information in private conversations with analysts. However, the issuer does need to confirm that
the report received a filing date that is no later than the date of such conversations.

Agreement to Maintain Confidentiality

An issuer may make disclosure of material nonpublic information to an analyst if the analyst expressly
agrees to maintain confidentiality. The SEC reaffirmed that any recipient of material nonpublic
information must agree only to keep the information confidential and need not also agree not to trade
on the information or use it in violation of the federal securities laws.

Disclosures Made to Employees

The SEC reaffirmed that disclosures made to employees are not subject to Regulation FD. The
Regulation only covers disclosures made to persons “outside the issuer.”



Follow=-up

Katten Muchin Zavis is prepared to assist companies in understanding and complying with Regulation
FD, including by reviewing or preparing appropriate disclosure policies. If you have any questions
regarding these issues or if you wish to be on our distribution list for future Client Advisories relating to
Regulation FD or other securities law topics, please contact one of us.
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